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This is a decision on the ^'APPLICATION FOR PATENT TERM ADJUSTMENT 
UNDER 37 CFR §1. 705(b)", filed August 22, 2012. Applicants 
request that the initial determination of patent term adjustment 
under 35 U-S.C. 154(b) be corrected from one thousand three 
hundred ninety-two (1392) days to one thousand five hundred 
forty-seven (1547) days. 

The application for patent term adjustment is GRANTED to the 
extent indicated herein. 

The Office has updated the PAIR screen to reflect that the 
correct Patent Term Adjustment (PTA) determination at the time of 
the mailing of the Notice of Allowance is one thousand four 
hundred sixteen (1416) days. A copy of the updated PAIR screen, 
showing the correct determination, is enclosed. 

On July 26, 2012, the Office mailed the Determination of Patent 
Term Adjustment under 35 U.S.C. 154(b) in the above identified 
application. The Notice stated that the patent term adjustment 
(PTA) to date is one thousand three hundred ninety-two (1392) 
days. On August 22, 2012, Applicants timely^ submitted the 



DECISION ON APPLICATION 
FOR PATENT TERM ADJUSTMENT 



Applicants filed the application for patent term adjustment together 
with the payment of the issue fee. February 20, 2012 was timely because 
February 18, 2012 fell on a Saturday. See 37 CFR 1.7(a). 
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instant application for patent term adjustment. 

Applicants state that the patent issuing from the application is 
not subject to a terminal disclaimer. 

The Office initially determined a patent term adjustment of one 
thousand three hundred ninety-two (1392) days based on an 
adjustment of one thousand four hundred forty (1440) days of PTO 
delay pursuant to 35 U.S.C. 154 (b) ( 1 ) ( A) ( i ) and 37 C.F.R. 
§1.703(a) ( 1) , plus twenty-eight (28) days of PTO delay pursuant 
to 35 U.S.C. 154(b) { 1) (A) (ii) and 37 C.F.R. §1 . 703 ( a ) ( 2 ) , plus 
seventy (70) days pursuant to 35 U.S.C. 154 (b) ( 1 ) ( A) ( ii ) and 
37 C.F.R. §1. 703(a)(4), reduced by thirty-one (31), twenty-six 
(26), thirty (30), and thirty-one (31) days of applicant delay 
pursuant to 37 C.F.R. §1. 704(b), and twenty-six (26) days of 
applicant delay pursuant to 37 C.F.R. §1 . 704 (c ) ( 8 ) . 

First, a. review of Applicani: ' s first reply to the August 9, 2005 
Office action reveals that Applicants were not assessed any 
period of delay- PAIR shows Applicants reply to have been filed 
on November 9, 2005. However, a review of the file reveals that 
the reply was in fact filed on November 14, 2005. As such, five 
(5) days of Applicant delay should have been assessed pursuant to 
37 C.F.R. §1. 704(b) . 

With regard to Applicants' reply filed on October 16, 2006, PAIR 
indicates that Applicants were improperly assessed thirty-one 
(31) days of Applicant delay pursuant to 37 C.F.R. §1. 704(b). As 
the due date for the reply fell on a Sunday, and October 16, 2006 
was the first succeeding business day, only thirty (30) days of 
Applicant delay should have, been assessed. 

In addition, a review of the file also reveals that Applicants 
were improperly assessed Applicant delay under 37 C.F.R. 
§1. 704(c) (8) for filing an IDS on April 21, 2008, after 
Applicants filed a Notice of Appeal on March 26, .2008. This 
assessment of. Applicant delay was incorrect - Applicants' filing 
of the Notice of Appeal stopped the clock for further accrual of 
Applicant delay. 

Applicants also assert that -they should have only been assessed 
Applicant delay of thirty (30) days for filing a Notice of Appeal 
on April 30, 2009. However, as the preceding Office action was 
mailed on December 30, 2008,. a reply was due by March 30, 2009. 
The number of days from March 31, 2009 to April 30, 2009 is 
thirty-one (31) days, as correctly indicated in PAIR. 

In addition. Applicants dlso assert that the Office should have 
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been accorded eighty-nine (89) days of PTO delay in mailing an 

Office action on. November 27, 2009, not twenty-eight (28) days as 

shown in PAIR. Applicants filed a Notice of Appeal on April 30, 

2009, and thereafter timely filed an Appeal Brief on 

June 30, 2009. Pursuant to 37 C.F.R. §l»703(a)4), the Office had 

four months, or until October 30, 2009, to mail an Examiner's 

Answer, an action under 35 U.S.C. 132, or a Notice of Allowance. 

The Office mailed an action under 35 U.S.C. 132 on 

November 27, 2009. Accordingly, the assessment of twenty-eight 

(28) days was correct. 

A further review of the- file reveals that Applicants were 
improperly assessed Applicant delay of two (2) days under 37 
C.F.R. §1. 704(b), for fv.ling a reply to a November 27, 2009 
Office action on March i, 2010. As the due date for a reply fell 
on a Saturday,, and App?-icants filed their reply on the next 
succeeding business * day . no days of Applicant delay should have 
been aesessed. 

Lastly, Applicants point out that they should have been assessed 
Applicant delay of thirty (30) days for filing an Appeal Brief on 
May 16, 2011, after a. Notice of Appeal was filed on February 15, 
2011. While the Office thanks Applicants for their candor, as 
pointed out above, the filing of a Notice of Appeal stops the 
clock for the accrual of further Applicant delay. 

In view thereof, the correct determination of patent term 
adjustment at the time of the mailing of the Notice of Allowance 
is one thousand four hundred sixteen (1416) days (1538 
(1440+28+70) days of PTO delay, reduced by 122 (5+30+26+30+31) 
days of applicant delay).. 

Receipt of the $200 fee set forth in 37 C.F.R. § 1.18(e) is 
acknowledged, 

The application is being forwarded to the Office of Data 
Management for processing into a patent. 

Telephone inquiries specific to this matter should be directed to 
the undersigned. at (571)272-3207. 




Cliff Congo 
Petitions Attorney 
Office of Petitions 
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